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IS THE CONSTITUTION OUTWORN! 

BY GOLD WIN SMITH, I). C. L., LL.D. 



An apology is always due from a foreigner who ventures to 
speak on national institutions. But the American Eepublic is a 
nniversal study, and the foreigner, if, compared with the citi- 
zen, he fails in knowledge, has some advantage in his point of 
view. 

Americans generally seem to feel that this is an anxious time. 
Bryanism seems to have been an insurrection of all the elements 
of discontent against the American commonwealth. Bi-metaU 
lism was probably the least part of it. Its silverism was not a 
monetary theory, but a movement of socialistic redistribution, 
as any one who listened attentively to one of Mr. Bryan's lec- 
tures must have perceived. The socialistic element in it was 
directly subversive of the principle of self-help and freedom of 
acquisition on which American institutions are founded. It 
polled a formidably large vote. It is deemed likely to do the 
same in 1900, and in the meantime the case for the common- 
wealth is hardly being improved. 

Nor was Bryanism the only revolt. Do not tell us that all the 
enthusiasm manifested by a wealthy class on the occasion of the 
Jubilee was pure worship of the negative virtues which alone 
can be displayed by the occupant of a constitutional throne. 
Before the Jubilee, had not the multimillionaires been buying 
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aristocratic alliances for their daughters ? Would they not gladly 
buy coronets for themselves ? Do they not buy their way into 
the courts and aristocratic circles of Europe ? Would they not 
prefer monarchy and aristocracy to the Republic ? 

" Surely," says Bacon, " every medicine is an innovation, apd 
he that will not apply new remedies must expect new evils ; for 
time is the greatest innovator, and if time, of course, alter all 
things to the worse, and wisdom and counsel shall not alter them 
to the better, what shall be the end ?" The time since the fram- 
ing of the American Constitution has been full of rapid, various, 
and momentous change in the world at large and in the United 
States. The territory of the United States has extended over 
the continent, taken in Louisiana, taken in California, embraced 
new conditions, geographical, climatic, and commercial. Popu- 
lation has multiplied twenty-fold; its character has been pro- 
foundly modified. Instead of being British it has become largely 
foreign; instead of being wholly a community of freehold farmers 
and small merchants it has become largely a community of cap- 
italists and wage-earners, part of the wage-earners being alien by 
race and political training ; instead of being marked by a general 
equality of condition, it presents the dangerous contrast of multi- 
millionaires at the top of the social scale with masses of poverty 
and not a little of destitution at the other. Revolutionary move- 
ments such as socialism or anarchism — which is socialism in a 
state of frenzy — have spread to it from Europe. Sexual revolu- 
tion and political feminism have invaded it from the same 
quarter. It has shared with Europe, though perhaps in a less 
degree, the disintegration of religious belief and the consequent 
withdrawal of the laws on which political and social as well as 
personal morality has hitherto largely reposed. A revolutionary 
writer paints American society as made up of two extremes — 
the luxurious passengers who sit at their ease on the top of the 
coach, and the miserable cattle who draw it. He is now read 
with sympathy. At the time when the Constitution was framed 
he would have been laughed to scorn. 

The framers of the Constitution were too wise not to feel the 
truth of Bacon's maxim or to fancy that their work could last 
forever without change. They provided two modes-of amend- 
ment ; but the difficulty of either mode is so great as to amount 
practically to an. impossibility, at least so long as party retains its 
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sway. State constitutions have been freely amended. But of the 
Federal Constitution there was no amendment for sixty years. 
The March day of Mr. Cleveland's inauguration was a day of 
snow, sleet, and rain, through which the hapless procession 
trudged for hours, while the new President stood reviewing it 
at some risk of catching his death. Everybody said that instead 
of being in March the inauguration ought to be in April, when 
the weather at Washington is fine. But so simple a change was 
deemed impossible because it would require an amendment of the 
Constitution in which the date is imbedded by the additional ar- 
ticle of 1804, and the operation could hardly have been performed 
without making the difference of a month's Presidency between 
one party and the other. Momentous amendments were indeed 
made at the close of the Civil War, but these were the effects of 
an earthquake, of which they bear the trace. Stability is a virtue, 
reverence for the Constitution is salutary, especially when there 
are democratic forces and impulses to be controlled. But ab- 
solute immobility contravenes Bacon's warning, and is likely to 
lead to revolution in the end. There seems to be a great body 
of opinion in favor of lengthening the presidential term and 
abolishing the power of re-election. Yet no one thinks of pro- 
posing the amendment. 

In one important respect the plan of the founders has dis- 
tinctly failed, and the result has been as different as possible from 
their intentions. They meant the President to be elected, calmly 
and without disturbance of the- commonwealth, by a small dele- 
gation of select citizens. They did not foresee that this election 
would become a mandate. The result is a monarchical elec- 
tion, something like that which once distracted Poland every 
four years, by manhood suffrage. Strong Presidents have no 
doubt exercised a salutary power aswepresentatives -of the national 
will apart from Congress and its factions. Something may be 
said in favor of the election -as an education of the public mind, 
which on the question of silver it seems certainly to have 
been, though in general the atmosphere is- eo heated and the 
discussion is so factious that reason has little sway. Specta- 
tors have been impressed with the majestic sight of so many 
millions of citizens choosing their chief, albeit there is little of 
majesty in the operations of the " Boss " or in the means by which 
to a large extent votes are obtained. On the other hand, the Ke- 
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public is thrown every four years into a struggle for the elective 
monarchy, with the vast patronage annexed to it, which entails 
not a little of the political and moral evil of a civil war. Com- 
merce and industry are seriously disturbed. Dangerous questions 
are raised for the purposes of the election and all questions are 
brought to a dangerous head . The election of Lincoln precipi- 
tated the Civil War with its enormous waste of life and money, 
its havoc, its pension list, its carpet-bagging governments, and 
the present negro problem. The question, no doubt, was des- 
perately difficult of solution. Yet it is hard to believe that had 
it not been precipitated by the presidential election statesman- 
ship would have certainly failed to find a way. The presidential 
election of 1900 seems likely to bring on a crisis inferior in vio- 
lence and danger only to that of 1861. 

It can hardly be said that the present system is sure to put 
the best citizen at the head of the -Republic. The conditions of 
availability, negative as well as positive, local as well as political, 
are so complicated that, iu fact, there is not very much to choose 
between the chances of nomination and the chances of hereditary 
succession. Lincoln was the paragon. But Lincoln, after all, 
was a happy accident. He was nominated, not because it was 
foreseen that he would turn out as he did, but because he was 
the favorite son of Illinois, and the nominating convention was 
held at Chicago. The most distinguished man of the party, 
Seward, was passed over in his favor. If we can trust Mr. Morse's 
Life of Lincoln, a good deal, after all, was done by yelling. 
There cannot be said to be any assurance that even in a great 
crisis of the state a thoroughly second-rate availability will not 
be put at the head of the Republic. 

There are complaints of the encroachment of Congress, partic- 
ularly of the Senate, on the authority of the President. It would 
certainly seem that what was called the courtesy of the Senate, 
giving individual Senators a veto on appointments, was open to 
that imputation. It is hardly conceivable that the working of a 
hundred years should not have revealed practical defects or am- 
biguities in the distribution of powers against which the fathers, 
had they foreseen them, would have guarded. 

It can scarcely be denied that the Senate, after so long being 
the sheet-anchor, has of late been losing public respect and con- 
fidence. Instead of being the conservative, it has now become 
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the revolutionary House, and in cold blood, without any of those 
paroxysms or pressures by which breaches of legislative morality 
are sometimes excused, has passed by a large majority a resolu- 
tion in favor of paying the public creditor in base coin. This may 
be partly owing to sinister influence in elections, against which 
no constitutional forms nor anything but the public virtue of 
electors can effectually guard. The corruptible will be corrupted, 
frame your electoral system as you will. Representatives of 
selfish interests or anti-national machines may have found their 
way into the Senate Chamber by bad means and with bad designs. 
But a main source of the decadence evidently has been the admis- 
sion of Territories to premature Statehood in the interest of party 
for the sake of their Senatorial votes. That a Territory still in 
frontier condition, little more in fact than a ranch or a mining 
camp, should have an equal representation in the Senate with New 
York or Pennsylvania is not only a startling anomaly but a 
grievous wrong. The political party by which those States were 
admitted has paid the penalty in the conversion of the Senators 
to their present opinions. This evil, however, is practically 
irremediable, since by the original compact no State can be de- 
prived of its equal representation in the Senate without its own 
consent, which would of course be withheld. Nor does there 
seem to be any mode of divesting an abortive State like Nevada 
of its Statehood. The only conceivable way of escape from the 
dilemma is the subdivision of the larger States so as to give them 
more Senators, a remedy which might well be deemed worse than 
the disease. It is curious that while England, by the Reform Bill 
of 1832, got rid of her Cornish boroughs, the American Republic 
should be saddled with her Nevadas for ever. 

Nothing in the Constitution, however, seems to preclude a 
modification of the powers of the Senate, such, for instance, as 
would lessen the liability to legislative deadlock. 

The article of the Constitution placing beyond the reach of 
amendment the equal representation of States in the Senate 
seems to be the only relic of the Compact; in other words, of the 
federation proper. In all other respects the United States are 
now not a federation proper, but a nation with a federal struc- 
ture. That question, raised by Nullification, and since more 
signally by Secession, has been decided by the sword. 

Framers of elective institutions have thought too exclusively 



262 THE NORTH AMERICAN REVIEW. 

of representation and too little of statesmanship. The framers 
of elective institutions for America certainly thought little of 
statesmanship when they limited the term of Congressmen to two 
years. It is not possible that a legislator should be formed in so 
short a time. Most of the members are probably taken from a 
class better versed in the working of party machinery than 
equipped with higher political information. A Congressman's 
time and attention are largely engrossed by the local affairs of 
his constituency. A Congressman could plead that he had an- 
swered four thousand letters, besides granting interviews without 
number. The term is still further abridged practically by the 
re-election of the incoming before the departure of the outgoing 
House, the outgoing House, though it continues to sit, being 
from that time morally defunct. The matter is made worse by 
the local restriction on elections, not imposed by the Constitution, 
but imposed by the people on themselves, which excludes the 
ablest and best of citizens from the service of the commonwealth 
if he happens to live in a hive of the other party. The meet- 
ing of Congress is regarded with dread, especially by commerce, 
and its departure is felt as a relief. 

The great miscarriage of all, however, .and the one which 
most urgently calls for a revision, if it be possible, of the Consti- 
tution, is the want of initiative and control in legislation and, 
still more palpably, in finance, arising from the exclusion of the 
responsible ministers of state from the assembly which makes 
the laws, regulates the expenditure, and imposes the taxes. The 
Fathers were evidently under the influence of Montesquieu, a 
superb writer but hardly a profound thinker, since he failed to 
read correctly that which was immediately under his eyes, taking 
the forms of the British constitution for the forces, and fancying 
that in England the executive, legislative, and judicial powers 
were in different hands, when, in reality, the prime minister and 
his cabinet not only form the executive and appoint the judiciary, 
but, having seats in Parliament, control legislation, financial and 
general. A sort of substitute for responsible leadership is no 
doubt found in the system of committees and in the employment ol 
the Speaker as a party leader, little consonant as that function is 
to his proper office. But the inadequacy of the substitute is pro- 
claimed by the state of legislation and still more lamentably by 
the state of expenditure and finance. 
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Whoever reads Mr. Bancroft's History of the Constitution 
must be struck by the total absence of any reference to party or 
the party system of government in the debates of the Convention. 
In the mind of Washington party was faction, a malady of which 
he hoped to get rid by combining the leaders of different fac- 
tions in his council. Party is now the government of the United 
States, not only practically installed, but formally recognized by 
law. But the Constitution is not adapted to the working of 
party system, as is that of England, where the system originated, 
and where it moulded institutions to itself. A party in England 
has permanent and responsible leaders, looking forward to office 
even when they are not holding it, embodying the principles of 
the party and regulating its action. America has only Presi- 
dents, whose leadership of the party, if leaders they are, is, 
during their term, precarious and almost clandestine, while as 
soon as their term is over they are for ever laid aside. What 
there is cf leadership is mainly done by "bosses," indifferent 
substitutes for such political chiefs as Chatham, Pitt, Canning, 
Grey, and Peel. 

Party is an accident of English history, not inherent in the 
political organism of man. Over the political world generally, 
if it can be said ever to have been thoroughly inaugurated, it is 
now manifestly breaking up. It is breaking up even in England, 
its native seat, for there are now five sections at least in the 
British Parliament. In the United States it displays a singular 
and sinister tenacity of life. Its organizations, with their 
names, seem capable of surviving a total change of principle. 
The Democratic organization was disembowelled at Chicago; 
for nothing can be more anti-Jeffersonian than the socialism of 
Mr. Altgeld. Nevertheless, it lives and appears to be drawing 
back to it a part at least of its Jeffersonian following who invert 
their principles that they may preserve their organization. Par- 
ties have before now degenerated into mere Shibboleths without 
loss of members or of virulence ; but such fidelity to a name as is 
shown by Jeffersonian Democrats who accept the Chicago plat- 
form history does not record. Still, even in the United States, 
party shows signs of dissolution. " Mugwumpery " is not a mere 
mutiny or a craze ; it is a sane, and likely to prove a lasting, re- 
volt of independent patriotism against the autocracy of the 
" boss." Besides " Mugwumpery " there are Populism, Silver- 
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ism, and Sectionalism of other kinds — stray sheep which it will be 
difficult to bring back to the orthodox party folds. Reductions 
of patronage, Buch as civil service reform, weaken the bond of 
party and the ascendency of the " boss." 

If party is, as it appears to be, in its decadence, what is to 
succeed it as the motor of parliamentary government ? That is 
the question for all statesmen at the present day. It is a ques- 
tion at once so momentous, and so far at present from any dis- 
cernable solution, that we can understand, up to a certain 
point, adhesion to the party organizations, notwithstanding all 
their vices, as the only visible preservatives from a political 
chaos. In the meantime it is useless, as was said before, to kick 
and rail against the " boss." An organizer and manager the 
party machine must have. Leaders there cannot be while the 
President and his ministers are excluded from Congress. There 
is nothing for it but the " boss." 

It is true the American system enables the President to call 
to the departments of state able administrators who are not ora- 
tors or " bosses." On the other hand, the change of the admin- 
istration every four years is fatal to continuity of policy. In 
England, though the foreign ministry changes hands, the ex- 
minister is still there to represent his own policy and to modify 
that of his successor. But in the United States the thread is 
completely broken. The treatment of the Canadian question is 
a striking instance in point. 

The revolutionary character of Bryanism was marked by its 
attitude towards the Supreme Court, whose decision against the 
constitutionality of the income tax, it must be owned, had come 
at an unlucky time. It was hardly to be expected that the Su- 
preme Court, being human, would entirely escape political in- 
fluence. It did not escape political influence when Taney made 
it the instrument of the slave-owner, or when, by its decision in 
favor of legal-tender paper, it became the instrument of govern- 
ment necessity, real or imagined, arising from the Civil War. 
Lincoln did not think it wrong to say that he would take care to 
fill a vacancy in the Court with a man who was right-minded on 
the great political question of the day. The power of the Supreme 
Court may be deemed somewhat inordinate so long as for want 
of facility for constitutional amendment its judgments are practi- 
cally irreversible, and, under the political influence of the hour, 
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may not only determine, but perhaps modify the Constitution. 
Interpretation is the sole province of the courts. To the na- 
tional legislature it belongs to alter or determine the Constitution. 

The Supreme Court has decided that, under the Constitution 
as it exists, the Federal government has the power of issuing 
inconvertible paper and making it legal tender. That no such 
power is expressly given to the Federal government by the Con- 
stitution, and, not being expressly given, is by the general prin- 
ciple withheld, was Mr. Bancroft's argument on the other side. 
The Fathers had just undergone an experience of the legal-tender 
system such that Tom Paine himself actually wished to make 
any proposal to return to it punishable with death. Legislation 
such as impairs the obligation of contracts, which the issue of 
legal-tender paper plainly does, is expressly forbidden, it is true, 
only to the States, not to the Federal government. But it is for- 
bidden to the States in company with acts of attainder, ex post 
facto laws, and the grant of titles of nobility — things evil in 
themselves, the first two everywhere, the third in a republic; and 
things forbidden as evil in themselves are surely by implication 
renounced. At all events this is a point for reconsideration and 
settlement. Should such a movement as Bryanism ever suc- 
ceed, there would be no saying what use might be made of the 
article which the judgment of the Supreme Court has grafted in 
the Constitution. In fact, inconvertible paper as a legal tender 
is only a step beyond payment in base coin for which the Senate 
has already voted. 

In touching on the next point the writer cannot help show- 
ing the cloven hoof of a free-trader. Practice must be held to 
have determined that the Federal government has constitutional 
authority to levy taxes, not only for the purposes of revenue, but 
for that of protection. Yet we can hardly suppose that the 
Fathers foresaw the protectionist system, or that they would have 
sanctioned it if they had. Their experience df protectionism 
under British rule was not likely to incline them that way. 
Webster, in arguing, as in his better day he did, against the 
protective policy, could say with truth that it was not Ameri- 
can. The original plea of infant industries needing to be fos- 
tered by monopoly has long since become a jest j the iron grasp 
of the gigantic infant is on your throat. Granting it to be pos- 
sible that it might be expedient for the state to foster certain in- 
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dustries at the expense of the rest, there is, in a Kepublic at 
least, no impartial authority to decide which industries shall be 
fostered. In the absence of any such authority the practical 
result is a scramble of rival interests, in which that which 
has the strongest and the most unscrupulous lobby wins, 
and of which the political as well as the economical effects are 
disastrous to the state. Even if protectionism cannot be directly 
charged with the origination of measures, like the Pensions 
Arrears Act, for the purpose of baling out the surplus, it can 
certainly be charged with a general tendency to the encourage- 
ment of such expenditure as will prevent customs duties from 
being reduced. It breeds commercial antagonism, from which 
political antagonism may spring. It gave birth to Nullification ; 
it had something, at least, to do with Secession. The only 
visible line of cleavage which, since the abolition of slavery, at all 
threatens the integrity of the Union is the commercial line 
drawn by the tariff between East and West. Mr. Eeed is alarmed 
at the prospect of territorial extension, fearing that it may bring 
about disruption. But the Federal system is elastic enough to 
bear territorial extension even over the whole of this northern 
continent. It is far more elastic than the autocracy of Enssia. 
That which, if anything, threatens disruption is the tariff. A 
power of Federal taxation limited, so far as customs duties were 
concerned, to an equal ad valorem duty on all imports, variable 
in amount with the necessities of the treasury, would involve no 
danger of this kind. The article in the Constitution dealing 
with the taxing power seems to require reconsideration in the 
light of experience. 

Louisiana, following the example of two other States, is calling 
a convention to rescind, so far as she is concerned, the constitu- 
tional amendment enacting that the right of citizens to vote shall 
not be denied or abridged by the United States or any State on 
account of race, color, or previous condition of servitude. The 
policy of purchasing Louisiana, bringing with her, as she did, not 
only a great area of slavery, but tendencies, now manifesting 
themselves, to tropical extension, may some day afford a theme 
for the sceptical historian. The fifteenth amendment was framed 
by a party flushed by victory in a civil war and deprived of its 
sagacious head. That it has failed to solve the question of the 
races is too evident ; but it seems better that it should be sub- 
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mitted, if possible, to constitutional revision, than that it should 
be unconstitutionally rescinded or impaired under some tricky 
form by any recalcitrant State. 

The vital change made in the character of the population 
by the influx from Europe since the Constitution was framed, 
suggests the questions of the franchise and of naturalization. 
That of the franchise may be taken to be suspended till a distant 
future, when experience shall have fully revealed the effects of 
universal suffrage. That of naturalization is more practical, at 
all events so far as relates to the provision of safeguards surer than 
those which existed in the days of wholesale Irish naturali- 
zation at New York. Eestrietion of immigration is not likely to 
be very effective in diminishing political danger. As the native 
American shuns coarse labor, a supply of it must be imported, and 
is sure to bring with it illiteracy and a measure of lawlessness. 
The illiteracy may be cured in time by the schools, the lawlessness 
by a better police. More dangerous to national character than 
illiteracy or lawlessness are the tendencies of the Russian or 
Hungarian Jew, whom no educational test excludes. 

If Cuba is annexed, it is not likely that it will be the last an- 
nexation. Other islands will probably follow her in time. As 
the population is likely to remain long unfit for self-government, 
it will be necessary to insert in the Constitution an article regu- 
lating the government of dependencies, and the article will need 
to be skillfully framed, since the government of dependencies is 
a task to which democracy has not yet shown itself adapted. 
If the government of dependencies is introduced, we may look 
for a change, not only in the enactments of the Constitution, but 
in its moral basis and in the political character of the people. 

To all this and more that might be said to show that after a 
lapse of a changeful century the Constitution is in some respects 
outworn, it will probably be replied that revision is hopeless. 
Hopeless it undoubtedly must be so long as the party conflict 
continues to rage. Yet weak points, such for instance as the 
want of responsible control over finance, when distinctly seen, 
may in some measure be practically covered, and the edifice may 
be patched so as to stand, though it cannot be thoroughly re- 
paired. Its soundness is apparently about to be tried by the 
stress of no ordinary storm. 

Goldwiit Smith. 



